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Francesco Mattina (President), Nuria Urquia Fernandez (Vice-President), Dirk Theobald (Senior
Technical Advisor) of the Community Plant Variety Office (CPVO) and Mia Buma (advisor to AIPH
SPG on PBR and IP) gathered for the annual bilateral CPVO-AIPH. The following overview
summarises the key points from this meeting.

Nuria Urquia Fernandez, who has been the vice president of the Community Plant Variety
Office (CPVO) since December 2023, joined the annual bilateral CPYO-AIPH for the first
time.

Before joining the CPVO, Ms Fernandez served as the Head of the Registry of Commercial and
Protected Varieties at the Spanish Plant Variety Office. Her tenure at the FAO as a Representative in
Mexico and a Senior Agricultural Officer at the organisation’s headquarters in Rome, Italy, highlights
her strong record in resource mobilisation and influence in agricultural policies.

In her new role at CPVO, Ms Fernandez is set to oversee critical projects and initiatives, furthering
the CPVO’s mission to foster innovation in plant varieties through effective intellectual property
protection. She is committed to ensuring the CPVO’s efforts are inclusive, sustainable, and aligned
with the evolving needs of the agricultural sector-.



DECREASE IN APPLICATIONS FOR COMMUNITY PLANT VARIETY PROTECTION

In 2023, the CPVO received 2,866 applications for Community Plant Variety Protection (PVP),
representing a 10% decrease compared to the previous year.

Figure | shows the evolution of the number of applications received by the CPVO (all figures are
based on the date of arrival of the application documents at the CPVO).

Figure |: Evolution of the annual number of applications for Community plant variety protection

The number of applications reached the lowest level in the past 10 years in 2023, with a 10%
decrease compared to 2022 and an 18% decrease compared to 2021. In the history of the CPVO,
similar decreases were already registered: -10% in 2011 and 2012, and -15% in 2014 and 2015.
However, it is the first time the CPVO has recorded two consecutive serious decreases, -8% in 2021
and 2022, followed by -10% in 2022 and 2023.

Source: CPVO.

ki

Figure 2: Shares of applications per crop sector in 2023, Ornamental, Agricultural, Vegetable, Fruit.

Key: Blue = ornamental Green = agriculture Yellow= vegetable Red= fruit



Source: CPVO.

Figure 3: Evolution of the number of applications per crop sector since 2014, Ornamental,
Agricultural, Vegetable, Fruit.

Despite the fact that the total number of applications shows only minor variation from year to year,
the variation within the four crop sectors may be more important. In 2023, the CPVO observed a
decrease in application numbers in the ornamental sector, with -179 fewer applications (-14.1%), and
in the agricultural sector, with -162 fewer applications (-16.1%). In contrast, the vegetable sector
showed a slight increase in the number of applications, with +6 applications (+0.9%), and the fruit
sector showed +5 applications (+1.9%).

The CPVO staff expressed concern about the decrease in applications in the ornamental sector and
sought AIPH’s opinion on the possible reasons. In the discussions, it was concluded that probably,
the following factors could be playing a role:

I) The sector should realise better product prices to cope with rising costs.

2) Energy transition asks for large investments, energy, and resource use.

3) Sustainability: the goal of the ornamental sector to meet the Environmental, Social and
Governance (ESG) criteria.

4) Image of the product (‘need sector to establish the right position as solver of problems, rather than a
source’).

5) The trend towards ‘back to nature’ will change the demand for the full range of cut flowers,
potted plants and bedding plants.

More information can be found online at: Plant Variety Protection Data and Statistics.



SURVEY AMONG ORNAMENTAL BREEDERS CONCERNING THE DECLINE IN THE
NUMBER OF APPLICATIONS

Additionally, the CPVO has recently investigated the decline in the number of applications in the
ornamental sector observed in recent years to gain a deeper understanding of the situation. The
CPVO’s Administrative Council requested in April 2024 that the Office conduct a survey of
ornamental breeders. Outcomes of the survey (shared in the Bilateral CPVO- AIPH) are:

Concentration of the industry

Too many varieties on the EU market and breeding activities for fewer species
Increase in production costs

Impact of Brexit

Use of several forms of IP on the same variety

Use of NGTs

Practical challenges of the CPVR system
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Possible way forward in CPVO’s opinion:
The ornamental breeders currently face a lot of challenges, especially concerning sustainability:

|. Faster flowering with less energy consumption and less dependency on corrections and growth
regulators.

2. Fewer permitted chemical plant protection products mean extra focus on disease tolerance and
resistance.

3. Less or no use of peat in the growing soil means a different way of growing, and plants must be
adapted to it. This also applies to the growing conditions under LED lighting.

4. Climate change and the need to have varieties with heat and drought tolerance.

General conclusion CPVO: breeding efforts are more necessary than ever to face the above
challenges.

Finally, The Bloemisterij, a prominent Dutch trade magazine for the ornamental industry, reports in its
issue of 7th June 2024, about the challenges that ornamental breeders face concerning sustainability
as well. CPVO provided an English translation. See annexe |.



LATEST DEVELOPMENTS ON THE COOPERATION BETWEEN CPYO AND EUROPEAN
PATENT OFFICE (EPO)

Introduction

Intellectual property protection must adapt to new areas of innovation in the agricultural and
horticultural sectors.

Patents may protect the method for producing a new plant, the trait itself, the DNA sequence behind
it, and sometimes even particular plants containing such traits.

Plant variety rights will protect the genomic pull behind a specific subset of plants, the plant variety,
as uniquely identified by a set of characteristics that will propagate unchanged.

With the arrival of new genomic techniques (NGTs), we may, and we will, witness such coexistence
on a wider basis. Both Patents and PVRs need to become incentives to the agricultural and
horticultural innovation that our farmers and producers need.

With this in mind, the Community Plant Variety Office and the European Patent Office decided to
formalise a cooperation programme with the aim of strengthening their relationship through co-
operation and the exchange of information in the area of plant-related patents and plant variety
rights. For details of this cooperation programme, see *Note |.

CPVO is working hard to implement CPVO’s Strategic Plan 2022-2026. It produced a so-
called single programming document for the period of 2024-2026. This key document guides CPVO’s
activities by guaranteeing the implementation of CPVQ’s Strategic Plan 2022-2026. In doing so, it will
bring life to CPVO’s mission to operate, develop, and promote an efficient intellectual property
rights system, providing customer-centric services that support innovation and the creation of new
plant varieties for the benefit of society. CPVO has renewed and revised its strategic priorities and
will explore ways of working more closely and effectively with the European Commission, other
European agencies and bodies.

The CPVO is also developing a more customer-oriented approach through various tools and
initiatives, such as enabling horizon scanning and foresight to address today's needs and prepare for
tomorrow’s changes.

EVALUATION OF THE EU BASIC REGULATION (EU REGULATION 2100/94)
CONCERNING PLANT VARIETY RIGHTS

In its Intellectual Property (IP) Action Plan, the European Commission has committed to evaluating
the EU plant variety legislation. It is therefore essential that the revision of the Basic Regulation (EU
Regulation 2100/94 concerning Plant Variety Rights) is prepared in 2025, identifying the areas for
improvement. Such identification will allow the CPVO office to provide relevant proposals once the
revision starts. CPVO intends to contribute to shaping a legal and policy PVR framework fit for
purpose.



*Note |:

In 2024, the CPVO-EPO cooperation programme included two joint seminars to exchange
information. The following issues passed the table in these seminars:

The current cooperation with CPVO has been included in the EPO strategic plan.

The state-of-the-art statistics on the number of patents indicate that |,172 patents have been granted
on plants in 40 years, over a total universe of some 200.000 patents.

Although EPO has taken a very clear policy of not granting patents on conventional plants since July
2017 (Decision of EPO’s Board of Appeal), applications for patenting such plants are still received at
a rate of more than 100 per year. It was also indicated that for those patents on conventional plants
filed before July 2017, 23% had been granted, 35% withdrawn or refused, and 42% were still pending
(approximately 600 patent applications). It was noted that such patents would also require validation
at the national level before they could take effect.

Rule 28(2) of the European Patent Convention, of July Ist, 2017, which determines the rules of co-
existence between patents and PBR’s reads: “European patents shall not be granted in respect of
plants exclusively obtained by means of an essential biological process” and subsequently to Decision
of the Board of Appeal G 3/19 published in 2020 which reads: “Product [patent] claims to plants or
plant material are not allowed if the claimed product is exclusively obtained by essentially biological
process. This does not apply to European patents granted and European patent applications filed
before | July 2017.”

For EPO, there are three types of living plant material subject to patentability:

I.  Conventional plants: Obtained by essentially biological processes. Patentable before July Ist, 2017.

2. Technical mutants: Obtained by technical means, but conceivably also by an essentially biological
process. Patentable before Ist July 2017. After that date, patentable only with a disclaimer at the end
of the claim with the following text: “with the proviso that an essentially biological process does not
exclusively obtain the plant.”

Plants obtained by directed mutation, for example, including NGT type | plants, would be included in
this group.

3. Transgenic plants: Obtained by technical means not conceivably obtained by an essentially biological
process. These plants may include NGT type 2 and other types of transgenic plants that do not use
NGT technologies. These plants are patentable.

The main issue with patents on technical mutants is that such patents may be difficult to enforce due
to the difficulty in finding analytical methods to distinguish between engineered plants and plants
obtained through conventional breeding. Therefore, the burden of proof will be key. Case law will
prove extremely useful to find out whether such claims are actually enforceable, yet this kind of
patent is very new, and no case law is yet available.



LASTLY, REFLECTIONS ON THE CURRENT NEGATIVE DECISION OF THE CPVO’S
COUNCIL ABOUT AIPH’S POSSIBLE OBSERVERSHIP

AIPH members will remember that last year, CPVO probed whether more organisations (AIPH
amongst them) than just breeder organisations could become observers at CPVO’s Administrative
Council. The CPVO staff had in mind to propose broader eligibility criteria for observership at the
CPVO Council (last April). Unfortunately, the members of the Administrative Council were unwilling
to follow the CPVQO’s proposal in this respect and maintained the eligibility criteria unchanged. AIPH
considers this position of observer quite valuable. Therefore, the decision felt rather disappointing to
AIPH.

In our bilateral meeting, the CPVO staff clarified that the possibility could be reopened again, albeit
not in the near future. The CPVO office is working towards creating a suitable moment to reopen
the discussion and prepare a revised proposal. However, only if there are clear indications of a
change in mindset within the Administrative Council.

Finally, in 2025, the CPVO is celebrating its 30t anniversary.



