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Ornamentals Production Committee Report:  

March - August 2019 

 

Report on Plant Health, Invasive Plants and CITES   March - August 2020 
Author: George Franke 
 
 
A. Plant Health  

 
1. EU regulations 
The transition to the new EU plant health regulation that came into force on 14 
December 2019 has not led to major problems. The introduction of the plant passport 
was in general well prepared, and trade within the EU was largely unbothered. The 
outbreak of the corona pandemic almost completely stopped intra-communitarian trade 
of plants for more than two months. Discussions in Brussels about issues such as post-
import controls of plants for planting, traceability code on the plant passport for plants for 
the final consumer, the derogations dossiers for high risk plants and the adjustments of 
the Xylella emergency measures were all postponed.  
To date, 52 dossiers of high risk plants have been sent to the Commission for a 
derogation. No decisions have yet been taken regarding the first dossiers that were 
finalised at the beginning of 2020, such as Albizia julibrissin originating from Israel, Acer 
from New Zealand and Malus from Servia. 28 Dossiers are in process and some 
dossiers have been returned to the applicants (third countries). 
 
2. Xylella fastidiosa in Europe 
Since the last report in January 2020, no new outbreaks were noted in Europe. However, 
the infected zone in Italy is still expanding. The European Commission has proposed 
adjustments of the emergency measures regarding the size of the demarcated zone, the 
removal of host plants, visual inspections, the definition of infected zone and systematic 
testing of all host plants from third countries. The main adjustments are: 
 reduction of the demarcation zone in case of a finding (2.5 km instead of 5 km in the 

event of eradication), but then acting faster, more support and better supervision. 
 no obligation to remove all plants within a radius of 50 m from all host plants. This is 

now limited to plants that are infected, or belong to the same plant species as the 
infected plant and plant species found elsewhere in the demarcated area’. 

 termination of the measures after 4 years instead of 5 years with no findings. 
 mandatory sampling and testing for host plants from areas in third countries where 

Xylella fastidiosa occurs. 
 traffic from the buffer zone to the related contaminated zone is allowed provided it 

meets the requirements. 
In a public internet consultation, comment on the proposal was invited from stakeholders. 
Some responses pointed out that the impact of measures including demarcation can be 
very large on cultivation and trade in northern European countries and is seen as 
disproportionate to the risk. It should be sufficient if infected plants and diseased plants 
are destroyed within a radius of 50 m. 
 
In April, the UK introduced additional measures for plant material and wood from other 
EU Member States and third countries. This included host plants of Xylella fastidiosa and 
Ceratocystis platani. After consultation with member states, the European Commission 
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has demanded that the UK withdraw these measures, at least until the end of the year 
and as long as the UK is part of the EU.  
 
3. International year of plant health (IYPH) 
Most activities of IYPH have been postponed or cancelled. The IYPH Conference 
“Protecting Plant Health in a changing world”, planned in October in Helsinki this year, 
has been moved to 28 June 2021 and ends on 1 July 2021, which date is also the 
closing of IYPH.  
The Plant Health, Agriculture & Bioscience Conference in Den Haag, The Netherlands, 
has been postponed to 22-24 September 2021 (https://phab-conference.com/).  
 
4. IPPC - International Standards on Phytosanitary Measures (ISPMs) 
The secretariat of the International Plant Protection Convention (IPPC) initiated a 
member consultation on draft ISPMs on 1st July 2020. This consultation will close on 
30th September 2020.  

See: ippc/member-consultation-draft-ispms/ 

 

The following drafts have been published for a first member consultation: 

 Draft ISPM Audit in the phytosanitary context: publications/88530/ 
 Draft ISPM: Commodity-based standards for phytosanitary measures: 

publications/88528/ 
 

 
B. Invasive alien plants 

 
EU regulation on invasive alien species 
The risk assessments of Ambrosia confertiflora (weakleaf burr ragweed), Hakea sericea 
(Needlebush) and Koeniga/Poligonum polystachya (Himalayan knotweed) have been 
finalised and are ready for decision by the Scientific Forum. 
At the request of several Member States, the European Commission has decided that 
the next proposal for an extension of the Union list will not be made in 2020, but in 2021. 
By then, more risk assessments of other species will be completed. The European 
Commission will in due course determine which species will be included in the proposal 
for inclusion on the Union list. 

 
https://ec.europa.eu/environment/nature/invasivealien/list/index_en.htm 
 

C.  CITES 
The 73rd meeting of the CITES Standing Committee was scheduled to take place from 
5 to 9 October 2020, in Geneva, Switzerland but the meeting will not be taking place on 
those dates. 
However, as was the case for the meetings of the Animals and Plants Committees, the 
uncertainty caused by the pandemic has led the CITES Secretariat and the Members of 
the Standing Committee to discuss the circumstances in which the meeting should be 
held. In the coming weeks, the Standing Committee Chair will begin consultations with 
members and the Secretariat to review the workplan given to the Committee by the 
eighteenth meeting of the Conference of the Parties (CoP18), in August 2019. 
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Report Sparring Partner Group Novelty Protection and IP February 2020 – July 2020 

Author: M. Buma, Secretary/Advisor Sparring Partner Group (SPG) Novelty Protection 
and IP 

 

General: 

During the first half of 2020, AIPH focussed on the consequences of COVID-19 for the plant 
breeders rights (PBR) world in general and for the breeder-grower relationship in particular. 
No meetings regarding PBR took place because of the pandemic and even if and how the 
yearly UPOV meetings in autumn in Geneva (CH) will take place, is still not clear.   

 

 

 

Nevertheless, AIPH was able to focus and -where needed- to take action in the following 
important issues in relation to the international PBR field:   

 

1) The EBA confirmed EPO’s earlier decision to no longer grant patents on products 
obtained from essentially biological processes. AIPH thinks the EBA decision is very 
positive for the sector, as it gives clarity after many years of discussions and supports 
UPOV’s breeders exemption principle. (See for details under 14 May 2020). 

2) AIPH answered UPOV’s invitation to send contributions on policy issues relevant for 
the essentially derived variety principle (EDVs) in the UPOV legislation. The call for 
clarification was heard loudly when it became obvious that UPOV’s current Explanatory Note 
on EDV narrows down the concept. (See for details under 19 May 2020). 

3) AIPH completed the stakeholder questionnaire (requested by the EU Council) on new 
genomic techniques to contribute to an EU Commission study. The outcomes of this study 
will assist the EU in coming to a final decision on whether New Breeding Techniques (NBT’s) 
will have to be legally treated as Genetical Modified Organisms (GMO) (See for further 
details 10 June 2020). 

4) AIPH’s and CIOPORA’s joint lobby to keep commercial varieties  out of scope of the 
EU ‘Nagoya’ Regulation received positive reinforcement:  a report published by  an EU 
consultant is extremely critical of the EU ABS legislation, and essentially confirms what 
CIOPORA and AIPH have been saying from the beginning, i.e. from the very start of the 
annulment procedure against the EU legislation many years ago in 2014. The report 
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confirms that the EU ABS legislation is quite simply bad law and should never have been 
passed. (See for further details 7 July 2020). 

 

Actions: 

The activities of the SPG are briefly outlined by the date on which the action took place. For 
those who want to know more details about the subjects, please read the specific 
information per issue in the notes below. 

 

21 February 2020 

The SPG received the Brexit briefing note from Plants For Europe, an 
independent plant breeder's agent, representing plant varieties from breeders around the 
world to growers across Europe. It contained a clear overview of the Brexit consequences 
for everyone who is holder of granted EU Plant Variety Rights and/or UK Plant Variety 
Rights. 
 
24 February 2020 
The International Seed Federation (ISF) published a Guide on Genetic Resources, providing 
an interesting and clear overview of how Plant genetic resources are the keys to unlock 
many of the world’s emerging challenges. See note 1.  

 

24 February 2020 
As part of the  International Year of Plant Health 2020,  a Plant Health and Biosecurity 
Conference took place at Kew Gardens in London at 23 February. H.R.H. the Prince of 
Wales, in his role as patron of Kew Gardens, argued against the introduction of pests and 
diseases in plant material worldwide. Selective breeding for resistance and tolerance has a 
key role to play in enabling the horticultural industry to support these plant health and 
biosecurity initiatives. AIPH’s Secretary-General, Tim Briercliffe, and Chair of the 
Ornamentals Production Committee, Tim Edwards, had the honor to meet Prince Charles at 
this conference.   
 
13 March 2020 

The SPG was informed about UPOV’s New release of UPOV Prisma, the online module of 
UPOV. 
Prisma was developed to enable applications for plant breeders rights of all species to be 
done digitally. More than 70 countries participate in Prisma. There is a new release of 
Prisma which enables users to submit their applications easily and in a user friendly manner. 
 

18 March 2020 

Under the extreme COVID-19 threat to the global health situation, the International Seed 
Federation (ISF) remarked that the absence of transport of seed and starting material, could 
result in serious food and feed shortages in the second half of the year. Border closures and 
delays in transboundary could create a significant problem in the seed supply chain. See 
note 2. 
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30 March 2020 

Given these exceptional pandemic circumstances, CIOPORA asked all UPOV Member 
States (through Mr. Peter Button, UPOV’s Vice Secretary-General), to support the 
horticultural sector in general, and ornamentals in particular. The SPG was asked to release 
this important CIOPORA request to their relevant and concerned national and international 
contacts. See note 3. 

 

6 April 2020 

The SPG was  informed that CIOPORA had  launched the COVID-19 Crisis Resource 
Center. This centre comprises content on Plant Variety Protection as well as general 
financial aid and regulatory COVID-19 updates from multiple countries. It contains all 
information that companies need to know about the pandemic crisis: legal and regulatory 
updates from 10+ countries,  including force majeure, litigation, contracts & licensing, 
financial aid for businesses, labour law, relaxing conditions and deadlines for ongoing PVP 
applications and PVP title maintenance by many Plant Variety Protection Offices across the 
globe, etc.  

 

14 May 2020  

Following lengthy discussions, the Enlarged Board of Appeal (EBA) of the European Patent 
Office (EPO) gave judgment in case G 3/19 confirming that EPO's decision to no longer 
grant patents on essentially biological processes is legally valid. In recent years, AIPH’s 
Novelty Protection Group has given full support to the breeders’ statements, which 
addressed unrestricted access to all genetic resources for further breeding and the 
freedom to operate in crossing and selection. Allowing patents on conventional breeding 
would have seriously undermined the breeders exemption in UPOV’s PBR system. AIPH 
thinks the EBA decision is very positive for the sector, as it gives clarity  after many years of 
discussions, and supports the important breeders exemption principle. 

 

19 May 2020 

AIPH answered UPOV’s invitation to send contributions on policy issues relevant for the 
essentially derived variety principle (EDVs) in the UPOV legislation, after it became clear 
that UPOV’s current Explanatory Note on EDV narrows down the concept. One of the 
reasons for needing clarity is new DNA technology (New Breeding Techniques (NGT)). The 
NGT allows for speedier breeding, making  it arguably easier for subsequent breeders to 
develop a derived variety. A relatively small genetic variation could be sufficient to fulfil the 
DUS-requirements for a new PVR, whilst in effect the product (variety) would remain much 
the same. 

Thanks to close cooperation with other UPOV observers (international breeders 
organisations), AIPH was able to formulate its contribution and to support them in their call 
for clarity  in the EDV principle. With the approval of these observers, AIPH sent its letter of 
support relating to the breeder’s contribution to UPOV. They indicated to be glad if AIPH 
would send its support letter to UPOV referring as AIPH to the breeder’s contribution.    
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10 June 2020 

AIPH completed the stakeholder questionnaire (requested by the EU Council) on new 
genomic techniques to contribute to an EU Commission study. To the disappointment of 
the ornamental industry, the EU Court of Justice had decided in July 2018 that New 
Breeding Techniques are genetically modified organisms (GMOs) within the meaning of the 
EU GMO Directive. As a result, these NGT organisms fall, in principle, within the scope of 
the GMO Directive and are subject to strict EU regulatory. AIPH endorses this stakeholder 
consultation which could make the difference to the authorities reconsidering the judgment, 
and could hopefully contribute to new EU legislation that will undo negative consequences 
that would impact our industry’s future worldwide.  

See note 4. 

 

2 July 2020 

A new report, published recently on behalf of the EU-Commission (by consultant “Milieu”) 
was sent to the SPG. This report is extremely critical of the EU ABS legislation. Within AIPH 
this legislation is better known as the Nagoya Protocol, in which the aims of the Convention 
on Biodiversity are elaborated. Last year the SPG was informed that AIPH’s joint lobby with 
CIOPORA succeeded with the result: ‘commercial varieties are out of the scope of the 
Nagoya Protocol in the EU’. It is good to learn that this new report confirms that the EU ABS 
legislation is quite simply bad law and should never have been passed. The report 
essentially confirms what CIOPORA and AIPH have been saying from the beginning (i.e. 
from the very start of the annulment procedure against the EU legislation in 2014). AIPH 
lobbied on this subject, realising that the outcome would not only support AIPH’s EU-
members, but that successful arguments could be used by AIPH members outside the EU 
as well in their own ‘Nagoya-lobby’. See note 5. 

 

14 July 2020 

In  these challenging times of COVID-19, AIPH, CIOPORA and Union Fleurs called upon the 
ornamental plants and flowers industry for reason and fairness regarding payments of 
royalties in 2020. In an AIPH press release and newsletter, both growers and breeders 
were called to show fairness and understanding as the time comes for growers to pay 
their royalty payments to breeders. 

 
 

 

Note 1 

The ISF Guide explains the importance of genetic resources to protect human needs, by 
explaining how they underpin our food and nutritional security while sustaining our 
environments. It also explains how the public and private sectors can work together to 
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conserve and share the benefits of these critical resources for future generations. This all in 
a lively and well illustrated format.  

The SPG members could use the guide in their lobby activities to explain why plant genetic 
resources are highly  important and therefore must be valued, conserved, access ensured 
and used wisely. https://www.worldseed.org/wp-content/uploads/2019/07/ISF-Guide-on-
Genetic-Resources-2019.pdf 

 

Note 2 

Recognising that AIPH represents the ornamental sector and not the food sector, 
nevertheless, the ISF release was an important statement to all relevant and concerned 
national and international contacts. March and April were the most critical months for the 
sowing of spring crops (maize, sunflower, soybean, canola, spring wheat and barley, open 
field vegetables, etc) in the northern hemisphere and autumn crops in the southern 
hemisphere. If farmers missed this window because seed was not delivered to the fields in 
time, the result would be serious food and feed shortages in the second part of 2020. A 
situation, which cannot be afforded in these volatile times.  

 

Note 3 

The full text of CIOPORA request: 

“ The horticultural plant breeders are heavily hit by the crisis. Not only are they subject to all 
labor restrictions as any other business and facing drastic financial losses with a diminishing 
demand for propagating material worldwide, but are forced to deal with the travel bans and 
restrictions on the plant material import imposed by many countries. Retention of key 
personnel and capability within businesses is also under critical pressure. All these factors 
might lead to a non-return crisis of the industry, with lots of shutdowns, and the potential 
collapse of their business obviously makes it impossible for many breeders to comply with 
the obligations and deadlines of the PBR application process. 

 
Therefore, CIOPORA asks all UPOV Member States to support the industry. In particular, it 
requests that UPOV Member States urgently consider extending deadlines related to the 
PBR application proceedings, including the grace periods and the deadlines for the 
submission of plant material and documentation. Also, that PBR Offices consider additional 
financial relief measures such as reduction of DUS examination fees and other fees or 
allowing for multiple instalments of fees due. These would be consistent with business relief 
packages being implemented in various countries.” 
 

Note 4 

In the judgment dated July 2018, the European Court of Justice (ECJ) has ruled that 
organisms obtained by new mutagenesis breeding techniques are genetically modified 
organisms (GMOs) within the meaning of the GMO Directive. As a result, those organisms 
fall, in principle, within the scope of the GMO Directive and are subject to the regulatory 
obligations laid down by that directive. Critics say the decision has far-reaching 
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consequences for the ability of plant breeders to apply promising new breeding techniques 
such as CRISPR/Cas9 within the European Union, also within the ornamental sector.  

AIPH requested cooperation from other stakeholders in the sector  to be able to compose a 
response to the survey. In this search we found out the following:  

The voice and the position of the ornamental industry would be very underexposed in this 
survey if AIPH did not participate, and it is important that the EU policymakers do hear the 
voice and receive practical examples of the ornamental industry. *** The importance of NGT 
for the ornamental industry is evident: quicker and more sophisticated breeding, more 
resistant propagating material and seeds (very relevant to initiatives that demand reduction 
in use of plant protection products) improved tolerance to climate extremes, etc. etc. 
Therefore, knowing the interests that are at stake, AIPH decided to complete the survey 
before the deadline (15 May 2020).   

 
*** Copa-Cogeca would only answer concerning arable farming. Euroseeds succeeded to 
add something about vegetables. CIOPORA had a different approach to collect the needed 
information and decided to not participate.  
 
Note 5  

The Consultancy Bureau Milieu supports services for implementing policy on access and 
benefit-sharing (ABS/Nagoya-protocol) in the EU, in particular the EU ABS Regulation. The 
report contains an analysis of implications of compliance with the EU ABS Regulation for 
research organisations and private sector companies. 

 

Just to refresh what happened in 2014: AIPH decided to undertake an intervention action to 
support a group of German and Dutch breeders with their annulment request to the EU 
Court in Luxembourg of the EU Regulation in which the Nagoya protocol is implemented (EU 
Regulation 511/2014). This intervention action could have obtained in a positive decision of 
the Court. Getting increasingly convinced about the negative effects of this EU ABS-
regulation not only for the breeders, but for the whole horticultural industry, AIPH was 
convinced about challenging something that any country would have trouble doing alone.  
However, early in 2015, the EU Court deemed the Nagoya Protocol Annulment by the 
German and Dutch Breeders ‘inadmissible’, and therefore AIPH’s request for intervention did 
not succeed. Following this, CIOPORA and AIPH joined forces to ensure that commercial 
varieties would be out of the scope of Nagoya/ABS regulation, by making sure this was 
written in and confirmed by the so called ‘guidance documents’. These documents give 
guidance to the EU member states on how to implement the ABS-regulations in their 
national laws.    
 

Despite this success, the severe Nagoya ABS regulation exists and causes problems, such 
as ‘differences in awareness, which contributes to delays and barriers in accessing genetic 
resources’.  

A new report does include proposals to amend the ABS-regulation to solve such delays and 
barriers. However, the EU must work within the current ABS regulation as long as it is not 
amended.  
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In the meantime, though, it is comforting to learn from the new report that all efforts that 
CIOPORA and AIPH invested in the lobby to keep commercial varieties out of the scope of 
the concerned regulation, have not been in vain  and are shared by essentially everyone 
except certain NGO’s.  

 

Hereunder, two paragraphs from the report in relation to the plant breeding industry, are 
copied, as they give clear information:  

 

For some sectors, the EU ABS Regulation and the Nagoya regulatory landscape add to an 
already complex legal framework, increasing difficulties. This is the case of the plant 
breeding sector, where the EU ABS Regulation was perceived as contributing to overlapping 
with other legal obligations. These stakeholders reported that intellectual property rights are 
already managed under the International Union for the Protection of New Varieties of Plants 
(UPOV) system, which establishes specific rights on commercial varieties. Following the 
UPOV system, there is no reason for countries to have registration (and thus IP rights) on 
commercial varieties, which is what the Nagoya Protocol and the EU ABS Regulation 
establish de facto, in their view (11). As such, the EU should acknowledge that a lot of 
agriculture activity is the result of international cooperation and exclude such commercial 
varieties (12). 

 

11 This provides another example of confusion among stakeholders about the scope of the 
EU ABS Regulation, the national ABS laws on access and other international legal 
instruments (namely the UPOV).   

12 It should be noted that the draft guidance document currently developed and being 
finalised does not indeed consider commercial varieties as in scope of the Regulation   

 

Differences in awareness contribute to delays and barriers in accessing genetic 
resources  

A notable number of interviewees in companies reported that smaller organisations, and 
universities especially, lack understanding of the difference between commercial and 
non-commercial research and operate under the assumption that, as they do not work on 
commercial products, their research is exempted from the Regulation. This poses problems 
for companies wishing to source or collaborate on the development of research projects 
based on genetic resources with such universities, as it contributes to unnecessary delays 
and in some cases a refusal to acquire such resources if proper documentation is not 
received. 

 

 
 
 
 


