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Ornamentals Production Committee Report:   

September 2019 – January 2020 

 

Report on Plant Health, Invasive Plants and CITES 

Author: George Franke 

A. Plant Health  
 
1. EU regulations 
Leading up to 14 December 2019, the date when the new EU plant health regulation 
came into force, many decisions had to be taken by the European Commission. As 
mentioned in the last report the Commission had to decide on several lists of plants, 
among which were included the list of plants subject to phytosanitary certificates for their 
introduction into the Union territory. Previously the Commission established a list of 39 
plants, whose introduction into the Union from third countries is prohibited, based on a 
preliminary assessment. Third countries can ask for derogations. The applicant (third 
country) must provide the Commission with a technical dossier containing data and 
information on the commodity, pest lists and phytosanitary mitigation measures to enable 
the European Food and Safety Authority (EFSA) to conduct a comprehensive risk 
assessment. The first commodity risk assessment for Albizia julibrissin plants (Persian 
silk tree) from Israel has been finalised. In total 35 dossiers have been sent to the 
Commission. Finalising the first dossiers took the Commission 10 months. This is not a 
quick process.  
 
From 14 December 2019 all plants for planting need a plant passport to accompany 
movement within the Union territory, and into and within protected zones. Regulation 
(EU) 2016/2031 lays down rules concerning the content and the format of the plant 
passport, which includes a traceability code for all except certain plants for planting 
which are ready for the sale to final users. In the opinion of the Commission, plants for 
planting that produce a persistent woody stem, such as trees, shrubs, vines and climbing 
plants, are known to be susceptible to Union quarantine pests, and especially to priority 
pests, posing a major and long-term negative impact. For that reason, the Commission 
proposed in December that all those plants require a traceability code to ensure 
enhanced and rapid traceability in the event of a pest or disease concern. During the 
online consultation phase, several member states and European organisations rejected 
this proposal, claiming that the administrative burden and costs for the growers would be 
too high and not consistent with increased plant health safety. 
 
In addition to the Plant Health Regulation, the Official Control Regulation (2013/265) 
came into force on 14 December. As mentioned before, this regulation contains all 
details and requirements for import inspections, sample size, border control posts, other 
inspection facilities, transit documents, certificates, fees and charges etc. The 
Commission is still working on some of the implementing and delegated acts. 
 
The day before the date of entry into force of the new EU Plant Health and Official 
Control regulations the European Commission organised a conference in Brussels on 
the new regulations: “Smarter rules for safer food and plant health”.  
https://ec.europa.eu/info/events/smarter-rules-safer-food-and-plant-health-2019-dec-
13_en 
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2. Xylella fastidiosa in Europe 
Since the last report in April no new outbreaks were noted in Europe. In Brussels, 
discussion continues about the emergency measures introduced in 2015. The 
Commission proposes adjustments regarding the size of the demarcated zone, the 
removal of host plants, visual inspections, the definition of infected zone and systematic 
testing of all host plants from third countries. 
 
3. International Year of Plant Health 
On 16 January 2020 the fifth meeting of the International Year of Plant Health steering 
committee took place in Rome. The report is available at this link. 
The steering committee agreed to propose the establishment of a World Plant Health 
Day through the FAO and UN process. It suggested that the contents and concept for 
the World Plant Health Day would be developed as an IYPH legacy and agreed to reflect 
on key points for establishing a sustainable Day. The committee also suggested to 
consider setting a possible date based on the calendar of international days, and 
possibly associate it with the Commission on Phytosanitary Measures of IPPC, between 
the end of March and mid-April. 
Regional consultations should 
be undertaken for a volunteer to 
champion the establishment of 
the World Plant Health Day.  
An IYPH conference is 
organised for 5-8 October in 
Helsinki. Registration opens in 
January 2020. 
www.fao.org/plant-health-2020  
 
Alongside the 72nd AIPH congress in Warsaw in September 2020, AIPH intends to hold a 
Plant Health conference, possibly on Wednesday 2nd September 2020. AIPH is working 
with the Polish Nurserymen Association and the Plant Health Inspectorate in Poland to 
develop a programme and invite speakers. 
 

B. Invasive alien plants 
 

EU regulation on invasive alien species 
The deadline to submit risk assessments for the next update of the Union list is 10 
February 2020. An overview of risk assessments under preparation is available here. 
Fallopia baldschuanica (Bukhara fleeceflower or Chinese fleecevine), Fallopia japonica 
(Japanese knotweed) and Fallopia sachalinensis are on that list .  
https://ec.europa.eu/environment/nature/invasivealien/list/index_en.htm 
 

C.  CITES 
The World Wildlife Conference - CITES CoP18 (Conference of Parties) was held in 
Geneva, Switzerland from 17 to 28 August 2019. In her opening address, Executive 
Director of UN Environment Programme, Ms Inger Andersen, made it clear that CITES 
is a science-based decision-making body. The Conference of Parties adopted the 
CITES Strategic Vision 2021-2030. CITES Strategic Objective is to ensure that 
international wildlife trade does not threaten the survival of wild species of flora and 
fauna. Today, CITES regulates trade in more than 36,000 species of wild animals and 
plants. CITES is widely regarded as one of the most important international 
conservation instruments. The 2021-2030 Vision Statement is as follows: “By 2030, all 
international trade in wild fauna and flora is legal and sustainable, consistent with the 
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long-term conservation of species, and thereby contributing to halting biodiversity loss, 
to ensuring its sustainable use, and to achieving the 2030 Agenda for Sustainable 
Development”. The two-fold purpose of the Strategic Vision is: as a priority, to improve 
the working of the Convention, so that international trade in wild fauna and flora is 
conducted legally at sustainable levels and supports the conservation of listed species; 
and to ensure that CITES policy developments are mutually supportive of international  
environmental priorities and take into account new international initiatives, consistent 
with the terms of the Convention. 
For more information: https://cites.org/sites/default/files/document/E-Res-18-03_0.pdf 
 
 

 

Report Sparring Partner Group Novelty Protection 

Author: M. Buma, Secretary/Advisor Sparring Partner Group (SPG) Novelty Protection 
and IP 

 

General: 

Over the last six months, AIPH focussed 
on meetings regarding Plant Breeders 
Rights (PBR), and maintaining 
connections with other stakeholders in 
this field. In September, a fruitful meeting 
of AIPH’s Sparring Partner Group (SPG) 
took place in Beijing (China), and AIPH 
fulfilled its observers task at the UPOV 
meetings in Geneva  (Switzerland). 

Finally, a bilateral meeting with EU Community Plant Variety Office (CPVO) took place 
between CPVO’s President and AIPH SPG secretary, and the SPG secretary participated at 
the FleuroSelect Breeders & Young Plant Producers Conference in Rotterdam. 

Main PBR issues demanding attention (and will continue to do so in the future) were:  

1) ‘No patents on plants!’ The EU-discussions regarding the exclusions to patentability of 
essentially biological processes and the products thereof. 

2) The European Court decision that New Breeding Techniques (NBT’s) must be treated like 
Genetical Modified Organisms (GMO). This decision does not only mean a real setback for 
EU agri- and horticultural sector, but the sector worldwide sees the consequences of this 
decision. It does not only affect the EU, nor only the breeders, but all import, export, 
production and trade flows as well.  

3) The outcomes of UPOV’s Technical Committee meeting concerning Minimum Distances: 
the requirement that candidate varieties are sufficiently unique and original to those existing 
varieties that are already in commercial production. AIPH lobbies alongside CIOPORA for 
clear criteria, essential to support a good working PBR system.   

4) The outcomes of UPOV’s EDV (Essentially Derived Varieties) seminar were successful. A 
call from the industry for a harmonized implementation and interpretation of the EDV concept 
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at national levels (think of the diverge ‘Australian approach’ as clarified at the SPG meeting 
in Beijing), as these needs to remain in full alignment with the EDV purpose. The UPOV 
members decided to open the Explanatory Notes (EXN) on EDV to clarify EDV regulation. 
For that the UPOV staff will prepare proposals to be discussed at UPOV CAJ meeting in 
October 2020.   

5) At the SPG Spring meeting (Noordwijk, NL) success was announced for the joint lobby of 
AIPH and CIOPORA “to keep commercial varieties are out of scope of the EU 
Regulation!” Both breeders and growers will benefit from this exclusion of commercial 
varieties from the ‘Nagoya’ EU-regulation. Although the content of the document (the so-
called ‘vertical’ document) had no legal standard in spring, the formulation was as good as 
final and approved by all EU member states. In November 2019, the EU-Commission had no 
further discussions about the exception for commercial varieties, which means that it can be 
considered final. The Commission is now expected to submit the whole thing to interservice 
consultation, after which the vertical document should become publicly available before the 
summer of 2020. See note 1. 

 

Actions: 

The activities of the SPG are described below, with the date on which the action took place 
and the subject. For those who want to know more details about the subjects, please read 
the specific information per issue in the notes at the end of the document. 

2 October 2019 
AIPH decided to support the (concerned EU) breeders associations with an AIPH letter in 
the EU-discussions regarding the exclusions to patentability of essentially biological 
processes and the products thereof. This decision was taken at the SPG meeting at the 
AIPH year congress in Beijing. 

For an overview of all organisations that sent a letter to the European Patent Office (EPO), 
use the link:  https://www.epo.org/law-practice/case-law-appeals/eba/pending/g3-19.html 

The content of the letters is also available.  

3 October 2019   
The SPG was informed about significant progress that the Peoples Republic of China is 
making with its draft regulation of Plant Breeders’ law and regulation in China. If adopted in 
the current draft, the new PBR regulation would bring the PBR system of China to the level 
of UPOV 1991 or even higher. See note 2. 
 
10 October 2020   
The SPG was informed about an EU citizen’s initiative. This initiative, started in July 2019, 
requests the EU to focus on sustainability, safety and responsible innovation when it comes 
to new plant breeding techniques. By collecting one million signatures this initiative will be 
brought to the attention of the European Commission, who will be required to consider their 
proposal demanding a better legal framework to achieve the objectives. For full information 
of this initiative:   
https://www.growscientificprogress.org/ 

See note 3.  

29 October 2019 
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The SPG was informed about outcomes of the issue of minimum distances, discussed at the 
Technical Committee (TC) meeting at UPOV. As there is still no outcome from further 
research done by the Bundessortenambt (the German PBR authority) and CPVO, the issue 
of minimum distances is postponed to the next TC meeting in 2020 on request of the CPVO, 
CIOPORA and AIPH.  

30 October 2019 

A fruitful meeting took place between CPVO-staff and AIPH (represented by Mia Buma). On 
the 4th of December the SPG received a full written report of this meeting. See note 4. 

3 November 2019 
The SPG was informed about the 20th anniversary of the accession of China to the UPOV 
Convention. 

To celebrate this anniversary, UPOV produced a 
film which can be seen through the Youtube link. 

 
UPOV 

Celebration video of the twentieth anniversary of 
the accession of China to the UPOV Convention: 

https://youtu.be/iS6njh3MCiU 

 

22 November 2019 
The SPG received the written report of UPOV's EDV (Essentially Derived Varieties) seminar 
(30-10-2019).  

At the seminar there was a call from industry for a harmonized implementation and 
interpretation of the EDV concept at national levels (consider the diverging ‘Australian 
approach’ as clarified at our recent SPG meeting in Beijing), as these need to remain in full 
alignment with the EDV purpose.  

13 December 2019 

The SPG received more detailed information about ‘Exhaustion of PBR’ and Minimum 
Distances. 

 

Note 1: 

This positive result could be used as arguments for other (non-EU) countries who signed the 
Nagoya Protocol to keep commercial varieties out of the scope of the Nagoya Regulations in 
their own national regulations. With the professional support and lobbying from Philippe de 
Jong, partner at Altius Lawyers Brussels, AIPH and CIOPRA have been able to reach this 
success.  

The most important part of the document drafted by the EU Commission, is that the use of 
“commercial varieties” for further breeding is confirmed to fall outside the scope of the EU 
ABS Regulation (i.e. not to involve utilisation). This is expressly mentioned in Chapter 8.4 of 
the draft guidance: 
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 “Further use of a commercial variety that has been legally placed on the EU market for 
subsequent breeding programmes does not fall within the scope of the EU ABS Regulation, 
as the subsequent breeder relies on a new and different genetic resource, different from the 
initial genetic resource (accessed under the Nagoya Protocol and in scope of the EU ABS 
Regulation). It is clear that when a variety is protected by a plant variety right according to 
Regulation 2100/94/EC on Community Plant Variety Rights which takes into account 
amongst others the UPOV Convention, when it is entered in one of the European 
Catalogues or in a national catalogue or a register of Member States, or when it is indicated 
on a list of varieties with an official or officially recognised denomination and description, it is 
considered to be a new variety different from existing varieties of common knowledge. 
Consequently, no due diligence obligation applies and no due diligence declaration is 
required with regard to breeding activities involving the use of varieties that have been 
legally commercialised in the EU.”  

Finally, instead of ‘vertical’ document it is now called the ‘specific guidance’. 

 

Note 2: 
A CIOPORA group comprising of 13 CIOPORA members, led by Secretary General  Dr 
Edgar Krieger, met with 20 high-ranking officials of China’s MARA and NFGA at the MARA 
premises in Beijing. In total, 20 governmental representatives participated in the meeting. 
The goal of the meeting was to further strengthen the relationships with the Chinese 
authorities, to discuss CIOPORA’s input to the draft PBR regulation and the future 
development of the draft, as well as to report on the breeders’ experiences with exploitation 
and enforcement of Plant Breeders’ Rights in China. 
In the course of the meeting, the officials confirmed that CIOPORA’s comments to the draft 
regulation submitted in March 2019 were taken into consideration. Once processed through 
the appropriate channels, the second draft will be opened to further consultation. If adopted 
in the current draft, the new PBR regulation 
would bring the PBR system of China to the level 
of UPOV 1991 or even above, which CIOPORA 
has been advocating for. 
CIOPORA members in attendance held 
presentations to address two priorities on the 
meetings’ agenda: the concept of Essentially 
Derived Varieties and enforcement of Plant 
Breeders’ Rights in China. In respect of the 
former, CIOPORA expressed its appreciation for 
the current wording of the draft PBR regulation, 
where the EDV concept is defined largely in line 
with the CIOPORA’s position on the issue. 
As to enforcement and IP strategies in China, the MARA and NFGA officials acknowledged 
the input by breeders and expressed willingness to seek the improvement of the 
enforcement procedures. 
The current DUS (Distance, Uniform and Sustainable) test procedure was addressed and 
explained in greater detail with MARA expressing its intention to start taking over DUS test 
reports from foreign PBR offices as it is already the case with NFGA (e.g. DUS reports from 
Canada and Australia). CIOPORA pointed out that a further expansion of the list of protected 
varieties is much anticipated by the breeders’ community and expressed hope that China 
can soon protect all genera and species. 
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Note 3:  

The breeding industry in the EU has supported the citizens’ initiative strongly by individual 
EU-citizens. The EU breeding industry encourages those interested to visit the website and, 
if agreed, to undersign it. The information has been distributed widely to (EU) networks.  

 

Note 4: 

This report of the CPVO staff and AIPH (represented by Mia Buma) contains the next 5 
issues: 

1. Update of CPVO’s IT strategy 
2. Public access to CPVO documents 
3. CPVO draft external communications & outreach strategy 
4. Research and development: ‘Case study on minimum distances between selected 
Pelargonium varieties’ 
5. Cooperation CPVO and European patent Office (EPO), including the ‘no patents on 
essentially biological processes’ discussion. 
6. Implementation of the CPVO International Relations Strategy (with focus on China, 
South-East Asia, Latin America and on the EU Intellectual Property (IP) Network). 

With reference to issue 3, CPVO draft external communications & outreach strategy, the 
SPG was informed that CPVO’s communication officer, Lionel Sola, would get in contact 
about this with AIPH’s staff soon. 
The SPG was recommended to consider the circulated PPT presented by CPVO staff 
members to give an interesting insight into PBR applications and developments. It provided 
information within and outside the EU. 
 

Note 5: 

Arguments to revise UPOV’s EXN are that implementation of the EDV concept provides a 
good balance between the opportunity for access to genetic elite resources and the creation 
of a certain level of genetic diversity between commercialised varieties. It contributes to the 
promotion of innovation. And probably most importantly, the industry aims to develop new 
varieties taking into account the EDV concept of UPOV. 

Based on these outcomes, UPOV (in its Administrative and Legal Committee (CAJ) meeting 
at 30 October 2019) agreed to start the review process of the EXN on EDV. The decision 
was pursued and highly appreciated by an alliance of observers, representing breeders and 
growers organisations that had formed for a joint lobby effort on the subject. Given the 
coming EXN on EDV review, these observers are gearing up for another advocacy effort 
focused on the actual wording of the new documents version. First step is to seek 
agreement on the key amendments within the lobby alliance as well as to keep an open line 
of communication with the PVP offices who have expressed support for the EXN opening. 


