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Annex 2

AIPH Novelty Committee Statement of Intent to the Antalya Meeting

Issues
1. Plant Breeders Rights vs Patents. The Novelty Protection Committee believes

there is a very real danger that the Plant Breeders Rights system will be lost or
eroded in its current form.  The use of patents in the sector generates a threat to the
exemption that breeders currently have. If this exemption should be lost then access
to new varieties will be restricted or costly and as a result innovation in the form of
the breeding of new varieties will be inhibited. Furthermore, there are three specific
PBR issues which are important to balance the PBR and the patent system in the
sector. These concern: 1. the compulsory licenses (art 17 UPOV)
2. the exhaustion rules (art 16 UPOV) 3. nullity and cancelation of the breeder’s right
(art. 21 and 22 UPOV).

2. Relationship with CPVO. The Novelty Committee believes it is vital that CPVO are
lobbied to defend the interests of Growers if the current Plant Breeders Rights
system is to be kept fit-for-purpose. Obtaining ‘Observer Status’ with CPVO will help
with this.

3. Development and Strengthening of PBR.  The Committee believes the Plant
Breeders Rights system itself needs development and strengthening. Specifically, we
have concerns with minimum distances; Essentially Derived Varieties and the threat
of an extension of PBR’s scope into the area of harvest material.

4. Growers and Intellectual Property. The Novelty Committee believes that growers
do not make good enough use of Plant Breeders Rights and Intellectual Property, in
part because of the complicated nature of these concepts. Increasing awareness of
these business tools amongst growers is seen by the Committee as a part of its role.

5. The Nagoya Protocol. The Committee believes that the implementation of the
Nagoya Protocol in its current form will threaten the free access of propagating
material and, by association, threaten innovation in the form of the breeding of new
varieties.

All these 5 issues correspond and agree with the activities formulated in the NP
fundament ‘Short Note AIPH Novelty Protection: Usefulness and necessity of PBR’.

Addressing the Issues:
In general, all these issues are addressed by providing information and an interpretation of
that information to AIPH Members and by inviting AIPH Members to consider these issues
and respond; by cooperating with other stakeholders (such as CIOPORA; OHIM; ESA;
Plantum; Fleuroselect and ISF) and by lobbying relevant bodies.

More specifically, particular issues are addressed by the following means:

Plant Breeders Rights vs Patents
 Providing information on and developing understanding of the PBR system and the

patent system in AIPH’s Sparring Partner Group; formulating an AIPH statement on PBR
vs Patents; cooperating with other stakeholders to bring concerns to the attention of the
authorities and governments (Lobby and networking); cooperation with other specialist
lawyers (such as Jaap Kras, Huib Ghijsen, Philippe de Jong, Thomas Leidereiter) to
identify solutions; taking part in information seminars and meetings and giving
presentations on behalf of AIPH. Attention for the three specific PBR issues to balance
the PBR and the patent system in the sector are implemented in these actions, wherever
possible and suitable.
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Relationship with CPVO.
 During 2016 the Committee has further investigated the possibility of AIPH joining CPVO

as an observer Member.  The Sparring Partner Group discussed this and concluded that
such status will be useful. All AIPH members (not only within the EU) will benefit from
this, since CPVO is the strongest member within UPOV and the UPOV decisions are
strongly influenced by the CPVO vote. For this reason it is important for AIPH to be able
to influence and lobby decisions at CPVO/EU level. In 2016 further contacts took place
with CPVO to fill in possible observer status of AIPH. Last part 2016 and in 2017 AIPH
will continue contacts with CPVO to find the right way for cooperation.

Development and Strengthening of PBR.
 Thanks to the CIOPORA/AIPH presentation in UPOV last spring about the subject of

Minimum Distances, the CPVO got the job from UPOV to start a R&D project.
CIOPORA contributes to this project as well by sending in experiences from breeders. In
the project the UPOV protocols (in apple, roses and pelargonium) for DUS testing (test if
a variety is distinct, uniform and sustainable and new) are compared with the CPVO
protocols. Conclusions are expected at the end of 2016.

 If we are able to change the minimum distance issue in the right way, it will be easier to
solve the EDV issue as well.

Growers and Intellectual Property
 The Committee will provide information about and explanations of the PBR/IE system as

a business tool and asset. PBR is a suitable system to give IP protection for propagating
material, but does not take the place of other IP-tools, like trademarks, tradenames,
patents, know-how protection and trade secrets. All these IP tools are available for
horticulture and are becoming increasingly important, whether the sector likes it or not.
The Committee believes that breeders and all other parts in the chain should make much
greater use of the other IP tools besides PBR. There is also an opportunity to make use
of them with social media via, for example, YouTube. Use of all IP tools is a new form of
currency/control and a new source of work and expense in defending and enforcement
of a firm’s position. By not making good use of IP tools horticulture is missing revenue.

 The committee will cooperate with other specialist lawyers (such as Jaap Kras, Huib
Ghijsen, Philippe de Jong and Thomas Leidereiter) to increase grower knowledge and to
create grower awareness of PBR/IP and ultimately to achieve better use of IP in grower
businesses. Where relevant and effective, the committee will make use of good quality
speakers to achieve this objective. Greater cooperation and knowledge exchange with
other grower, breeder and trade organisations is essential to achieve improved use of
PBR/IP throughout the chain.

The Nagoya Protocol
Current developments demand the following actions of AIPH:
 In 2014 AIPH undertook intervention action at the EU-Court to support Dutch and

German breeders groups in their request for the annulment of the Nagoya EU regulation.
The Court decided that the groups were inadmissible and the groups have appealed
against that decision. A verdict on the appeal is expected in due time. If the outcome is
that the groups are admissible, the intervention action of AIPH will revive. This means
that AIPH will be able to state its point of view on the content of the Nagoya EU
regulation and (perhaps) AIPH will be invited to be heard.

 In December 2015 AIPH gained membership of the Nagoya EU-consultation forum. This
forum will consult its members (member states, stakeholders) before the EU
Commission will propose the Nagoya horizontal document. Through this forum AIPH is
able to influence the EU Commission’s realisation of the horizontal guidance document
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(wide scope, addressed to everyone involved in implementing and interpreting the
regulation). In autumn 2016 a vertical guidance document (small scope, addressed to
specific sectors like horticulture) will be published by the Commission. AIPH shares its
membership with CIOPORA as the Commission made that a condition for AIPH and
CIOPORA to gain the seat. AIPH and CIOPORA have agreed how they will jointly make
representation - they will hire lawyer Phillipe de Jong in order to do this specialised job
and share the costs on 50/50 basis. Phillipe represents both organisations in the Forum
meetings, but consults beforehand with AIPH (Buma) and CIOPORA (Krieger) to fine-
tune the positions and input in the forum. The aim of these activities and cooperation is
to avoid or reduce the negative effects of the Nagoya regulation in the EU. The other,
non-EU AIPH members will benefit from this as well, as the EU implements the Nagoya
protocol first. AIPH member Canada has already made use of the AIPH experiences at
the EU-level to influence the Canadian government.

 The NP secretary continues to keep a close eye on the developments.

Resourcing of the Novelty Committee
All this is done by the NP-secretariat, dividing the allotted time as follows (based on
situation in 2015):
1. Internal consult. 4% (consult with BO, TB, TE, GK, VK, JK)
2. Defending interests/lobby AIPH: 55% (Representing/ defending interest (lobby)/ fine-

tuning (consult) and cooperation with UPOV/CIOPORA/CPVO/OHIM/ESA/Union Fleur
and other relevant stakeholders)

3. Secretariat Standing Committee Novelty Protection (NP): 28% (Functioning/ going
concern of the NP)

4. AIPH- SPG: 13% (Communicate/ send the message, create awareness of necessity
and usefulness PBR/IP by the members through the SPG)


