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AGENDA

Committee : Novelty Protection
Date : Friday, September 30, 2016
Time : 11:00 – 12.00 hrs
Place : Antalya, Turkey
Reference : 2016_Antalya _Novelty_Protection_Agenda_Draft
Chairman            :
Secretary            :

Mr. Tim Edwards, chair
Ms. Mia Buma, secretary

1. Opening by the chairman Mr. Tim Edwards

2. Speaker

Presentation by Mr. Edgar Krieger, Secretary General CIOPORA, the International
Community of Breeders of Asexually Reproduced Ornamental and Fruit Varieties
(www.ciopora.org)

From his function Edgar Krieger is a well-qualified speaker about Plant Breeders
Rights (PBR) and its relation to the other intellectual property right systems. Mr.
Krieger has been asked to share with us CIOPORA’s opinions on some topics in
the PVR-field, like minimum distances, EDV, the breeders’ exemption and patents.

3. Novelty Protection Report (annex 1)

4. Workplan 2017 (annex 2)

5. Terms of Reference update (annex 3)

6. Other business

7. Closure
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Annex 1

Report Standing Committee for Novelty Protection March - August 2016

Date: 2-9-2016
Author: M. Buma

Actions
The actions are shortly numerated by the date on which the action took place and by subject.
For further details and information the actions are worked out per subject here below.

4 March 2016: Sending to SPG update developments at the EU-level concerning
patentability on plant material.

2 April 2016: Completing and sending update to SPG about the outcome of the UPOV
spring meetings.

4 April 2016: Internal meeting Tim Edwards (Chair Novelty Protection (NP)), Bernard
Oosterom (President) and Mia Buma (Secretary NP) in Aalsmeer, NL. Main subject: NP
policy for the coming years under Tim Edwards’ chairmanship.

20 April 2016: Internal meeting of Tim Edwards, Jaap Kras and Mia Buma at the Floralie in
Gent, Belgium. Main subject: update and content of the BPR/IP topics and focus points.

26 - 27 April 2016: Participation on behalf of AIPH by Tim Edwards and Mia Buma at the
Annual General Meeting (AGM) of CIOPORA in Lisbon, (Portugal).

5 May 2016: Sending info to SPG about Canada's amended policy on purchasing foreign
DUS test results.

1 June 2016: Meeting Community Plant Variety Office (CPVO) and AIPH. Martin Ekvad,
President, and Dirk Theobald, technical director of CPVO, met Jaap Kras and Mia Buma
(representing AIPH) in Gouda, NL. Main subjects: the developments in the PBR/IE field and
possible observer status of AIPH.

11 June 2016: Sending report to SPG about outcome EU seminar ‘finding the balance
between the PBR and Patent system, 18 May, Brussels

21 June 2016: Meeting with Edgar Krieger (CIOPORA), Jaap Kras and Mia Buma
(representing AIPH) in Osnabruck, Germany.

15 July 2016 sending to SPG draft Report on ‘Plant Breeding Rights within review of
Intellectual Property Rights’, being undertaken in Australia, with accompanying email to
the SPG to clarify the reasons and content of this report.

During June /July: Several contacts and discussion with Tim Briercliffe, Tim Edwards about
AIPH’s possible observer status at CPVO. Several informal contacts with CPVO about
possible observer status. The meeting with the CPVO staff at 1 June 2016, has given
relevant information for the AIPH policy how to reach observer status. During the summer
period our SG, Chair and Secretary of the NP exchanged a lot of information on how to
handle this.

8 August 2016 sending to the SPG the booklet ’From plant to crop: the past, present and
future of plant breeding’. The subject is about new breeding techniques.
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Details and further information on the actions:

Patentability on plant material (Interface PBR/patent)
In the SPG the concerns raised by recent decisions of the European Patent Office on the
patentability of plant material obtained through conventional breeding methods, and the
impact of these decisions on the so-called "breeder's exemption" are mentioned and
explained. (Just as a reminder: the breeder's exemption of the Community plant variety
rights system enables breeders to use any plant variety, whether protected by a Community
plant variety right or not, for the creation of new plant varieties. Patents on pant material will
disturb and limit the breeders exemption).
The NL presidency during the first half year of 2016 organised, in cooperation with the
Commission, a symposium on 18 May 2016 to discuss the balance between patents and
plant breeders' rights and explore possible ways forward. AIPH tried to gain an invitation but
did not succeed so did not attend the seminar. Nevertheless, thanks to the network the NP
secretary was able to send a report to SPG about the outcome of this EU seminar.

UPOV Developments and outcome UPOV spring meetings
Over the years, an awful lot has changed in the world of the development of varieties, and
various parties are now making efforts to modernise the UPOV. But as the only way of
actually changing the convention is by organising a diplomatic conference on this topic, those
efforts have not yet progressed beyond verbal suggestions. The criticism of the present
convention concerns several aspects.

 Now that the speed of breeding procedures is increasing it is claimed that Plant
Breeders’ Rights, according to the UPOV, offer insufficient protection (via references
to patents). And now that more use is being made of molecular techniques in
breeding programmes, the UPOV variety model based on phenotypes (a variety’s
morphology) should be adjusted.

 Another point of criticism is that distances between varieties are becoming too small.
Elsewhere the aim is to find new characteristics to identify smaller differences
between varieties that do have different values for cultivation and use.

 Parties concerned with biodiversity accuse the UPOV of paying no attention to
Farmers’ Rights.

 It is also claimed that the relations between the UPOV, the ITPGRFA and the Nagoya
protocol are too vague.

 Heavily debated topics are the use of the EDV concept and the implementation of the
Farm Saved Seed system.

 A final demand is to transform the existing UPOV concept with its studies and
granting of rights per member state to an International System of Cooperation (ISC).
The idea is that after a new variety has been reported centrally, followed by a central
administrative test and a single study, it should be possible for applicants to be
granted rights in the member states of their choice.

Some of these points of criticism were discussed at the UPOV meeting in March 2016. It was
decided to focus primarily on adjustments that would not necessitate any changes in the
actual convention. The present text offers a basis for adjustments in interpretation that could
be implemented in information documents and FAQs. As far as the matter of the ISC is
concerned, it has been decided to set up a working group to deal with the many questions
regarding this issue. Work meanwhile continues on various developments within the present
context:

Meeting Chair and Secretary in Gent, Belgium and at AGM CIOPORA in Lisbon,
Portugal
During the AGM CIOPORA in Lisbon our chair Tim Edwards was able to get acquaintance
with the CIOPORA Board and staff members and the CIOPORA points of view. Chair and
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secretary used the opportunity to meet each other and to follow up their NP work and its
policy for Tim Edwards term.
They met again in Gent, during the Floralie Exposition. Jaap Kras also joined to support.
The outcome of these meetings will be shared with the members at the AIPH Congress in
Antalya in the NP and SPG meetings.

AIPH’s possible observership to CPVO
The NP and SPG has been informed that AIPH and CPVO have had several contact
moments to discuss the possible observer status of AIPH to the CPVO Administrative
Council (AC). Already at the AIPH spring meeting in Paris Martin Ekvad expressed his
doubts that AIPH would be able to achieve this status, as AIPH is not a breeder’s
organisation. The main criteria for CPVO to allow organisations to become an observer is
that they have to represent plant breeding companies. CPVO has asked AIPH whether AIPH
intends to represent only its plant breeder members or all members. Several informal
contacts between CPVO and AIPH have taken place on how to interpret this criteria. The SG
has played a mediating role in this as well. Further details will be shared with the members at
the AIPH Congress in Antalya in the NP and SPG meetings.

CIOPORA and AIPH (meeting in Osnabruck, Germany).
One of the relevant outcomes is that CIOPORA and AIPH will prepare an industry meeting
between the relevant board- and staff members of CIOPORA and AIPH next November,
during the IFTF in Vijfhuizen (NL).

And finally as a reminder: the Nagoya EU Consultation Forum.
In 2015 AIPH succeeded to gain a seat in the Nagoya EU Consultation Forum. This forum
consults the members (member states and stakeholders) before the EU Commission will
adopt its ‘Nagoya horizontal document’. Through this forum seat AIPH is able to influence the
EU Commission’s realisation of the horizontal guidance document (wide scope, guidance to
everyone about the Nagoya EU regulation). In autumn 2016 a vertical guidance document
(small scope, guidance to specific sectors, like plant breeding) will be published by the
Commission as well.

AIPH shares its forum seat with CIOPORA, as the Commission made that a condition to gain
the seat. AIPH and CIOPORA discussed and made appointments how to realise this joint
cooperation. They hired lawyer Phillipe de Jong (Altius, Brussels) in order to do this
specialised job and share the costs on 50/50 base. Phillipe represents both organisations in
the forum meetings, but consults beforehand AIPH (M. Buma) and CIOPORA (E. Krieger) to
fine-tune the positions and input in the forum. The aim of these activities and cooperation is
to reduce the negative effects of the Nagoya regulation on our industry in the EU. The other
AIPH members could benefit from this as well, as the EU implements the Nagoya protocol
first.
The recent status is that CIOPORA and AIPH focus on getting the commercial varieties out
of the ‘Nagoya scope’.  Phillipe is working hard to convince the EU commission that the
Convention on Biodiversity gives arguments for this.

General info:
The horizontal guidance document regarding Regulation 511/2014 intends to provide
guidance on the provisions and implementation of Regulation (EU) No 511/2014 of the
European Parliament and of the Council on compliance measures for users from the Nagoya
Protocol on Access to Genetic Resources and Fair and Equitable Sharing of Benefits Arising
from their Utilization in the Union ("the EU ABS Regulation" or "the Regulation"). So the final
version will have impact on the accessibility to propagating material. The Commission has
now set up the Consultation Forum (foreseen in Article 15 of Regulation 511/2014).
http://ec.europa.eu/environment/pubs/pdf/calls/ABS%20Consultation%20Forum.pdf
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As the Commission decided to take as many stakeholders into the Forum as Member States,
meaning 28, it is good to have as many industry organizations among those 28 as possible in
order to avoid that too many NGO and civil society organizations (not being agricultural and
horticultural industry) acquire membership and will then steer the Forum. The agricultural and
horticultural industry has to be well represented with all the segments impacted by the
Regulation.
The vertical horizontal guidance document: the vertical guidance would be prepared by the
EU commission based on the specific comments made in respect of the horizontal guidance.
It appears that the CGN (centre for plant genetic resources) in Wageningen has been
appointed as the lead consultant on this and that there will be 6 or 7 separate sector-specific
guidance documents (including one on plant breeding, i.e. separate from the general one on
“biotechnology”).
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Annex 2

AIPH Novelty Committee Statement of Intent to the Antalya Meeting

Issues
1. Plant Breeders Rights vs Patents. The Novelty Protection Committee believes

there is a very real danger that the Plant Breeders Rights system will be lost or
eroded in its current form.  The use of patents in the sector generates a threat to the
exemption that breeders currently have. If this exemption should be lost then access
to new varieties will be restricted or costly and as a result innovation in the form of
the breeding of new varieties will be inhibited. Furthermore, there are three specific
PBR issues which are important to balance the PBR and the patent system in the
sector. These concern: 1. the compulsory licenses (art 17 UPOV)
2. the exhaustion rules (art 16 UPOV) 3. nullity and cancelation of the breeder’s right
(art. 21 and 22 UPOV).

2. Relationship with CPVO. The Novelty Committee believes it is vital that CPVO are
lobbied to defend the interests of Growers if the current Plant Breeders Rights
system is to be kept fit-for-purpose. Obtaining ‘Observer Status’ with CPVO will help
with this.

3. Development and Strengthening of PBR.  The Committee believes the Plant
Breeders Rights system itself needs development and strengthening. Specifically, we
have concerns with minimum distances; Essentially Derived Varieties and the threat
of an extension of PBR’s scope into the area of harvest material.

4. Growers and Intellectual Property. The Novelty Committee believes that growers
do not make good enough use of Plant Breeders Rights and Intellectual Property, in
part because of the complicated nature of these concepts. Increasing awareness of
these business tools amongst growers is seen by the Committee as a part of its role.

5. The Nagoya Protocol. The Committee believes that the implementation of the
Nagoya Protocol in its current form will threaten the free access of propagating
material and, by association, threaten innovation in the form of the breeding of new
varieties.

All these 5 issues correspond and agree with the activities formulated in the NP
fundament ‘Short Note AIPH Novelty Protection: Usefulness and necessity of PBR’.

Addressing the Issues:
In general, all these issues are addressed by providing information and an interpretation of
that information to AIPH Members and by inviting AIPH Members to consider these issues
and respond; by cooperating with other stakeholders (such as CIOPORA; OHIM; ESA;
Plantum; Fleuroselect and ISF) and by lobbying relevant bodies.

More specifically, particular issues are addressed by the following means:

Plant Breeders Rights vs Patents
 Providing information on and developing understanding of the PBR system and the

patent system in AIPH’s Sparring Partner Group; formulating an AIPH statement on PBR
vs Patents; cooperating with other stakeholders to bring concerns to the attention of the
authorities and governments (Lobby and networking); cooperation with other specialist
lawyers (such as Jaap Kras, Huib Ghijsen, Philippe de Jong, Thomas Leidereiter) to
identify solutions; taking part in information seminars and meetings and giving
presentations on behalf of AIPH. Attention for the three specific PBR issues to balance
the PBR and the patent system in the sector are implemented in these actions, wherever
possible and suitable.
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Relationship with CPVO.
 During 2016 the Committee has further investigated the possibility of AIPH joining CPVO

as an observer Member.  The Sparring Partner Group discussed this and concluded that
such status will be useful. All AIPH members (not only within the EU) will benefit from
this, since CPVO is the strongest member within UPOV and the UPOV decisions are
strongly influenced by the CPVO vote. For this reason it is important for AIPH to be able
to influence and lobby decisions at CPVO/EU level. In 2016 further contacts took place
with CPVO to fill in possible observer status of AIPH. Last part 2016 and in 2017 AIPH
will continue contacts with CPVO to find the right way for cooperation.

Development and Strengthening of PBR.
 Thanks to the CIOPORA/AIPH presentation in UPOV last spring about the subject of

Minimum Distances, the CPVO got the job from UPOV to start a R&D project.
CIOPORA contributes to this project as well by sending in experiences from breeders. In
the project the UPOV protocols (in apple, roses and pelargonium) for DUS testing (test if
a variety is distinct, uniform and sustainable and new) are compared with the CPVO
protocols. Conclusions are expected at the end of 2016.

 If we are able to change the minimum distance issue in the right way, it will be easier to
solve the EDV issue as well.

Growers and Intellectual Property
 The Committee will provide information about and explanations of the PBR/IE system as

a business tool and asset. PBR is a suitable system to give IP protection for propagating
material, but does not take the place of other IP-tools, like trademarks, tradenames,
patents, know-how protection and trade secrets. All these IP tools are available for
horticulture and are becoming increasingly important, whether the sector likes it or not.
The Committee believes that breeders and all other parts in the chain should make much
greater use of the other IP tools besides PBR. There is also an opportunity to make use
of them with social media via, for example, YouTube. Use of all IP tools is a new form of
currency/control and a new source of work and expense in defending and enforcement
of a firm’s position. By not making good use of IP tools horticulture is missing revenue.

 The committee will cooperate with other specialist lawyers (such as Jaap Kras, Huib
Ghijsen, Philippe de Jong and Thomas Leidereiter) to increase grower knowledge and to
create grower awareness of PBR/IP and ultimately to achieve better use of IP in grower
businesses. Where relevant and effective, the committee will make use of good quality
speakers to achieve this objective. Greater cooperation and knowledge exchange with
other grower, breeder and trade organisations is essential to achieve improved use of
PBR/IP throughout the chain.

The Nagoya Protocol
Current developments demand the following actions of AIPH:
 In 2014 AIPH undertook intervention action at the EU-Court to support Dutch and

German breeders groups in their request for the annulment of the Nagoya EU regulation.
The Court decided that the groups were inadmissible and the groups have appealed
against that decision. A verdict on the appeal is expected in due time. If the outcome is
that the groups are admissible, the intervention action of AIPH will revive. This means
that AIPH will be able to state its point of view on the content of the Nagoya EU
regulation and (perhaps) AIPH will be invited to be heard.

 In December 2015 AIPH gained membership of the Nagoya EU-consultation forum. This
forum will consult its members (member states, stakeholders) before the EU
Commission will propose the Nagoya horizontal document. Through this forum AIPH is
able to influence the EU Commission’s realisation of the horizontal guidance document
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(wide scope, addressed to everyone involved in implementing and interpreting the
regulation). In autumn 2016 a vertical guidance document (small scope, addressed to
specific sectors like horticulture) will be published by the Commission. AIPH shares its
membership with CIOPORA as the Commission made that a condition for AIPH and
CIOPORA to gain the seat. AIPH and CIOPORA have agreed how they will jointly make
representation - they will hire lawyer Phillipe de Jong in order to do this specialised job
and share the costs on 50/50 basis. Phillipe represents both organisations in the Forum
meetings, but consults beforehand with AIPH (Buma) and CIOPORA (Krieger) to fine-
tune the positions and input in the forum. The aim of these activities and cooperation is
to avoid or reduce the negative effects of the Nagoya regulation in the EU. The other,
non-EU AIPH members will benefit from this as well, as the EU implements the Nagoya
protocol first. AIPH member Canada has already made use of the AIPH experiences at
the EU-level to influence the Canadian government.

 The NP secretary continues to keep a close eye on the developments.

Resourcing of the Novelty Committee
All this is done by the NP-secretariat, dividing the allotted time as follows (based on
situation in 2015):
1. Internal consult. 4% (consult with BO, TB, TE, GK, VK, JK)
2. Defending interests/lobby AIPH: 55% (Representing/ defending interest (lobby)/ fine-

tuning (consult) and cooperation with UPOV/CIOPORA/CPVO/OHIM/ESA/Union Fleur
and other relevant stakeholders)

3. Secretariat Standing Committee Novelty Protection (NP): 28% (Functioning/ going
concern of the NP)

4. AIPH- SPG: 13% (Communicate/ send the message, create awareness of necessity
and usefulness PBR/IP by the members through the SPG)
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Annex 3

Terms of Reference (TOR), AIPH Novelty Protection
Date of approval: 27 September  2011, Xi’an, China
Renewal date 1: 9 September 2013, Niagara, Canada
Renewal date 2: 20 October 2015, Milan, Italy.

GENERAL PURPOSE

As established in AIPH Regulation VII, the Committee for Novelty Protection (NP) is a
standing committee reporting to the AIPH General Meeting through the Board. The
Committee has its overall objective to make clear and indicate the views of the growers
(producers) in relation to plant novelty protection and plant breeders rights (PBR) in
particular, and in relation to good working intellectual property regulations for the industry in
general. Society is aware that the breeding of new plant varieties benefits the progress of
mankind. Therefore, the availability of new and better varieties is very important, not only for
society but also for breeders and farmers. The goal of PBR is to stimulate plant breeding by
an intellectual property right system to support and accelerate innovation in plant breeding.
For those reasons AIPH has to clearly defend the interests of the growers to treaty
negotiators and national legislators, like UPOV, EU and the national governments.
In this perspective the AIPH fully endorses the UPOV plant variety rights system and is of the
opinion that the system plays a positive role in the development of the sector and the
relationship between breeders, growers, wholesalers, retailers and consumers
(http://www.upov.int/). AIPH lobbies law and treaty writers on the national and international
level to improve treaties and regulations with the aim to create the most perfect conditions for
innovation in plant breeding. AIPH is encouraging countries to accelerate the implementation
of plant breeder’s rights and to bring their legislation in line with the UPOV-Convention 1991.
AIPH pleads for a strong and balanced plant breeders right (PBR) system and related
obligations of the breeders in acting against infringement of their rights and therewith the
rights of those growers who legally use the protected varieties.

The Novelty Protection Committee of the AIPH is mandated to coordinate and to realize the
above mentioned general purpose. The committee fulfils this mandate by:

1. the exchange of information between the member organizations
2. the extension of the members’ knowledge about novelty protection and PVR
3. the realization of AIPH statements, press releases and/or positions papers in the field of

novelty protection and PVR.
4. To build up and maintain positions, like observerships, at the relevant governmental

organisations, national and international (for example: UPOV ).
5. To build up and maintain relations and cooperation with other relevant stakeholders, like

CIOPORA, ESA, Fleuroselect.
6. to explain and continue the communication to growers about the importance of an

effective PBR-system, including the enforcement of the system.
7. to create and expand awareness and consciousness with the growers about this

importance.
8. to act, where ever possible, together with the breeders for the lobbying to strengthen the

PBR-system.
9. to support all AIPH member organisations to do their utmost to share the mentioned

knowledge, relations and network in their own country and if possible/needed to use
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these sources for lobbying and influencing their own governments. (See also under
Resources below)

DUTIES/ASSIGNMENTS

To serve the members of AIPH, the Novelty Protection Committee will;

1.  Identify and prioritize the issues affecting the horticultural sector internationally as it
relates to
various PVR issues.
2. maintain the working group, called the Sparring Partner Group, to improve the structure

of the NP and to enlarge the engagement and involvement of the AIPH members to the
subject.
3. Prepare and select information papers on these issues for the meetings (prepared by the
chair
and secretary or individual members).
4.  Provide information on the issues by giving presentations at the meetings.
5.  Build long term relationships with the various international associations and organizations

in
the field (like UPOV, CPVO, CIOPORA). Work closely with the Secretary General to ensure
a succinct and complete download to the AIPH members of information and contacts arising
from participation in these organizations.
6.  Use the AIPH website to ensure that all pertinent information is updated at regular

intervals. Ensure that AIPH confers with pertinent agencies to link agendas and inform the
member organizations.
7.  Share via the website, international programs that address PVR and novelty protection

issues on a priority basis.
8.  Write articles to be published to support the growers position. (For example in the

magazine FloraCulture International).
9. Prepare an annual operating plan including a budget and executive summary for general

activities associated with the committee.
10. Prepare an annual evaluation of the committee's achievements of these Terms of

Reference, recommending changes and amendments to AIPH Council.
11. Review the Terms of Reference annually with recommendations made to AIPH Council

for the annual congress.

To serve the members of AIPH, the Sparring Partner Group is installed and maintained:
1. The aim/task of the SPG will be to take serious knowledge at an early stage of all the

information, developments and productions of the NP (Plant Breeders
Rights/Intellectual Property Rights (IP) developments,  information papers ,
statements , presentations etc.) in such a way that the decisions can be taken
immediately (after final approval of the Board) or that decisions at the meetings are
prepared  thoroughly and can be taken quickly.

2. Discuss the prepared information via e-mail and, if needed, realize agreement about
an AIPH action, statement, position paper or press release with finally publication on
the website.

3. The members of the SPG have committed themselves to take time to take serious
knowledge of all the given information and to give reactions and needed support to
the secretary of the NP.

4. Way of working: see Update and the organization of the Sparring Partner Group
(SPG) of the Committee for Nov. Prot.  Confirmed 2-4-2014 (spring meeting 2014,
London)
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APPOINTMENTS AND COMPOSITION

The Chairperson of the Novelty Protection shall be a member of the Board of AIPH.

DURATION OF APPOINTMENT

Appointments to the committee will be for a three year term and is governed by the AIPH
charter.

COMMITTEE RESPONSIBLE FOR PREPARING TERMS OF REFERENCE AND
RENEWAL

The Standing Committee for Novelty Protection

RESOURCES

The Committee shall require the support of the Secretary General as ex-officio member and
as administrative support to committee activities.

The Committee shall require the support of all AIPH delegates:

1.  to give contributions at the meeting or for the preparation of the meeting
2.  to use all the received information in the meeting to inform or to lobby their own

government or
to use for their own national activities on the field of novelty protection and PVR.
3.  to build up a long term relation with their own national governmental delegates with

UPOV (or
the other relevant national and international organizations, for example CPVO)
4.  to create publicity for the AIPH statements, press release and position papers (for

example:
the checklist for license contracts and for the AIPH Growers point of view) at their own
national level.

The Committee will require an annual operating budget to meet travel, accommodation and
meeting expenses.


